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33 Uniform Commercial Code § 2-721: "Remedies for material misrepresentation or fraud include all
remedies available under this Article for non-fraudulent breach. Neither rescission or a claim for
rescission of the contract for sale nor rejection or return of the goods shall bar or be deemed
inconsistent with a claim for damages or other remedy.”
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34 For example, the Federal Competition Act [R.S.A. 1985, ¢.C-34 (Part VII.1)] provides administrative
remedies, including cease and desist orders, public notification of the misconduct, payment of
monetary penalties, etc., with a view towards promoting fair conduct rather than with a view towards
punishment (Arts.. 74.09 et seq.), and criminal penalties such as a fine or imprisonment when the
offence takes place knowingly or recklessly (Art. 52). Other provisions in this scheme include at
provincial level the Sale of Goods Acts, the Consumer Protection Acts, and the Business Practices Acts
or Trade Practices Acts, which are equipped with a wide range of powers and remedies.

3% Article 2 of the General Law for the Defense of Consumers and Users

36 French Civil Code, Art. 1116 and Netherlands Arts. 44, Vol. 3 of the Civil Code

37 French Civil Code, Art. 1110 and Netherlands Art. 228, Vol. 6 of the Civil Code

3 French Civil Code, Art. 1133
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% For example, in Germany, if a contract is contra bonos mores or contrary to public policy, the
contract is void (§138 BGB). Thus, if a contracting party abuses circumstances and imposes a contract
on another party that is unable to protect itself, the contract may be void. Moreover, in case of a
standard contract form, any unreasonable disadvantage to consumers created by the incorporation of
the terms is prohibited (§307 BGB).

“ In France, there are no general rules regarding the suitability test and thus no

general sanctions attached to the obligation of the business to know its customer. The Consumer Code
only provides that a bank will not be able to enforce a manifestly disproportionate surety agreement if
it did not actively inquire into the financial capacity of the guarantor (Art. 341-4). Otherwise, the rules
of good conduct imposed on certain professionals (investment service providers, financial door-to-door
sellers, providers of asset management or of insurance products) only provide for penal or disciplinary
sanctions. The consumer will obtain the cancellation of the contract or damages if he or she is able to
prove that he or she has been the victim of an abuse of weakness, a mistake, a fraud or that the
professional did not comply with its contractual ¢uty to advise'{for example: a bank which did not
undertake the necessary basic investigation and granted a loan disproportionate to the consumer’s
financial resources was not allowed to recover the total amount of the loan).
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* OECD Policy Guidance for Protecting and Empowering Consumers in Communication Services,
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Guidelines for Consumer Protection in the Context of Electronic Commerce, the 2003 OECD
Guidelines for Protecting Consumers from Fraudulent and Deceptive Commercial Practices Across
Borders, and the 2007 OECD Recommendation on Consumer Dispute Resolution and Redress.
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4T OECD Policy Guidance for Addressing Emerging Consumer Protection and Empowerment Issues in
Mobile Commerce : http://www.oecd.org/dataoecd/50/15/40879177.pdf (F1& %1% HHH:2008.11.15)
81999 OECD Guidelines for Consumer Protection in the Context of Electronic Commerce (“the E-
commerce Guidelines™)

91999 OECD Guidelines for Consumer Protection in the Context of Electronic Commerce. 2003
OECD Guidelines for the Consumer Protection against Fraudulent and Deceptive Commercial
Practices Across Borders (OECD, 2003), which establish a framework to combat all sorts of offline and
online fraudulent activities at both domestic and international levels. 2007 OECD Recommendation on
Consumer Dispute Resolution and Redress (OECD, 2007¢), which aims at providing consumers with
effective mechanisms to settle their claims and obtain redress, whether at domestic or cross-border
levels. 2008 OECD Policy Guidance on Online Identity Theft. 2002 OECD Guidelines for the Security
of Information Systems and Networks (OECD, 2002), which set out principles to ensure consistent
domestic approaches in addressing security risks in a globally interconnected society.

OECD (2007d), Recommendation and Guidance on Electronic Authentication, OECD, Paris,
www.oecd.org/dataoecd/32/45/38921342.pdf. (F%1% 3% H HH:2008.11.15)1980 OECD Guidelines on
the Protection of Privacy and Transborder Flows of Personal Data (OECD, 1980), which contain
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principles on the collection and processing of personal information. 2007 OECD Recommendation on
Cross-border Co-operation in the Enforcement of Laws Protecting Privacy (OECD, 2007¢), which calls
on member country authorities to co-operate with foreign authorities and assist each other in the
enforcement of privacy laws. 2006 OECD Anti-Spam Toolkit of Recommended Policies and Measures,
which aims at facilitating international co-operation in the fight against spam and provides a set of
recommendations to put in place complementary policies in the enforcement of anti-spam initiatives
among OECD member countries.
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>0 "Guidelines for Consumer Protection Rules in Telecommunications Business Law"

Released - http://www.soumu.go.jp/joho_tsusin/eng/Releases/NewsLetter/Vol14/Vol14 24/Vol14 24.h
tml#1

3L All of the following matters shall be explained: i) Name of the telecommunications carrier

ii) In cases of a carrier's agent on a contract basis, its name, the fact that the company concerned is a
carrier's agent on a contract basis, and others, iii) Contact points for the telecommunications carrier (as
for telephone numbers, the business hours for the telephone should be included.), iv) In cases of a
carrier's agent on a contract basis, contact points for the agent (as for telephone numbers, the business
hours for the telephone should be included.), v) Contents of telecommunications services (their names,
types and, if there are restrictions on usage, the facts), vi) Charges to be applied to its users, vii) In
addition to charges in vi), where other charges excluded in charges for the service are applied, details
thereon, viii) In addition to charges in vi) and vii), when a free-of-charge or discount offer is applied,
its period, scope, and other terms and conditions, ix) Where there are the provisions for changes or
cancellation of contracts upon requests from users, details thereon (including: (a) Limits on grace
periods for changes and cancellation of contract, the facts, (b) Clauses on early withdrawal penalty on
changes and cancellation, the facts and (c¢) Payment of return costs, etc. for rental modem upon changes
and cancellation, details thereon).

32 With consent from users, the following methods may be allowed: i) Send e-mail, ii) Display matters
to be explained as posted on a website, iii) Display matters to be explained as posted on a website for
mobile terminals, iv) Deliver a storage media such an electromagnetic media as CD-ROM, v) Send
DM, etc. containing matters to be explained, vi) Telephone call (it is compulsory that, after explanation
via telephone call, written documents be sent without delay.)
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33 Any telecommunications carrier shall, properly and promptly, process complaints and inquiries from
users concerning telecommunications services or operations methods. Whether "appropriately and
promptly process(ed)" or not shall be judged (by said telecommunications carrier) on a case-by-case
basis for each individual case. At least the following cases are not "appropriately and promptly
process(ed)": 1) Where there is no contact point for accepting complaints and inquiries ii) Even if there
are contact points for accepting complaints and inquiries, when the contact points are actually not
accessible from consumers.
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> CTIA Content Guidelines, www.ctia.org/advocacy/policy topics/topic.cfm/TID/36(5x: 1% %I EF

HH:2008.11.15)

> 27 2: http://ifea.net/cipa.pdf(F 1% BIEE HH:2008.11.15)

> FCC Order 03-188, http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-03-188A1.pdf (1%

' HHH:2008.11.15)

37 Consumer Best Practice Guidelines for Cross-Carrier Mobile Content Programs (United States), July
9, 2008, http://www.mmaglobal.com/bestpractices.pdf (512 2& HHH:2008.11.15)

% European Framework on Safer Mobile Use by Younger Teenagers and Children, February 2007,

http://www.gsmworld.com/gsmeurope/documents/eur.pdf (527251 H HH:2008.11.15)
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% The Telecommunications Act of 1996, http://www.fcc.gov/telecom.html (F:{& 21%EF H HH:2008.11.15)
% The Wireless Communications and Public Safety Act of 1999,
http://www.comcare.org/uploads/WICAPS99.pdf (£ 1% %1% H #1:2008.11.15)

¢ Location Privacy Protection Act of 2001,
http://www.techlawjournal.com/cong107/privacy/location/s1164is.asp (5 1% 218 H#H:2008.11.15)

%2 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
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% Cable Television Consumer Protection and Competition Act,
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66 Cable Television Consumer Protection and Competition Act, 1992 » T --+(4) where cable television
systems are not subject to effective competition, ensure that consumer interests are protected in receipt
of cable service; and (5) ensure that cable television operators do not have undue market power vis-a-
vis video programmers and consumers.... |

¢ SEC. 8 CONSUMER PROTECTION AND CUSTOMER SERVICE.

Section 632 of the Communications Act of 1934 (47 US.C.552) is amended to read as follows:

'SEC. 632. CONSUMER PROTECTION AND CUSTOMER SERVICE.

"(a) FRANCHISING AUTHORITY ENFORCEMENT-A franchising authority may establish and
enforce--

'(1) customer service requirements of the cable operator, and

"(2) construction schedules and other construction-related requirements, including construction-related
performance requirements, of the cable operator.

"(b) COMMISSION STANDARDS.-The Commission shall, within 180 days of enactment of the Cable
Television Consumer Protection and Competition Act of 1992, establish standards by which cable
operators may fulfill their customer service requirements. Such standards shall include, at a minimum,
requirements governing-

"(1) cable system office hours and telephone availability;

"(2) installations, outages, and service calls; and

"(3) communications between the cable operator and the subscriber (including standards governing
bills and refunds).

68 "(c) CONSUMER PROTECTION LAWS AND CUSTOMER SERVICE AGREEMENTS.-

"(1) CONSUMER PROTECTION LAWS.-Nothing in this title shall be construed to prohibit any State
or any franchising authority from enacting or enforcing any consumer protection law, to the extent not
specifically preempted by this title.
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Name of Act and Date of
Enactment

Comment on Planned
Action or Changes

Australia | Broadcasting Services Act, | Aspects to be reviewed in
1992 near future.
Austria Broadcasting Law, 1995(1)
Belgium Decree, 1987 Adoption to European
Union Directives
Canada Broadcasting Act, 1991
Finland Cable Transmission Act
307, 1987
France Law No.86-1067, 1986
Japan Cable Television Broadcast
Law, 1972
Norway Broadcasting Act, 1992 This act regulates content.
Carriage is regulated
under telecommunication
legislation.
UK Cable and Broadcasting
Act, 1984
US Communications Act, 1934. | A number of bills are under

Cable Communications
Policy Act, 1984 which was
revised by the Cable
Television Consumer
Protection and Competition
Act, 1992.

consideration by the US
Senate and House of
Representatives which
would substantially modify
communication regulation
in the US.
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"(2) CUSTOMER SERVICE REQUIREMENT AGREEMENTS.-Nothing in this section shall be
construed to preclude a franchising authority and a cable operator from agreeing to customer service

requirements that exceed the standards established by the Commission under subsection (b). Nothing in

this title shall be construed to prevent the establishment or enforcement of any municipal law or
regulation, or any State law, concerning customer service that imposes customer service requirements
that exceed the standards set by the Commission under this section, or that addresses matters not
addressed by the standards set by the Commission under this section.".

% QECD Paris 1996, CURRENT STATUS OF COMMUNICATION INFRASTRUCTURE
REGULATION CABLE TELEVISION Table 7. Cable Television (Broadcasting) Regulation in the

OECD area
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