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ABSTRACT

Key Words: Right of Reply, Protection of the Personality Right, Freedom of
Communication, Media Freedom, Freedom of Information, Reasonable
Access Rule, Fairness Doctrine, Persona Attack Rule, Political Editorid
Rule

Right of Accesstothe Media
for Audience

This project has made a comparative legal analysis on the legislation and case
law relating to the right of reply to the mediain Germany, the United States of
America, Japan, the European Union, and Taiwan aswell. The U.S. right-of-reply law
isin astate of retrenchment, because freedom of the press occupies a preferred
position in American society. Japan hasto alarge extent incorporated the U.S. media
law into its own legislation. Taiwan's legal system is basically built upon the
Continental European legal concepts. Due to sharp differences and potential conflicts
between the U.S. law and Continental European laws, Taiwan can learn little from
both American and Japanese experience concerning the right of reply to media
reporting. As aresult, the authors come to the conclusion that the right-of-reply
legislation in Germany and other western European countries is more appropriate for
Taiwan to follow.

Article 5(1) of the German Basic Law guarantees freedoms of speech, journalism,
and broadcasting. These freedoms however may be restricted constitutionally by
means of general laws, the law for protection of the minors, and the law aimed at
securing reputation under Article 5(2) of the same. In Taiwan, Article 11 of the ROC
Constitution provides that all nationals are entitled to the freedom of speech, lecturing,
writing, and publication. Similar to the German Basic Law, al freedoms and rights
guaranteed constitutionally may be restricted by law, if there is a necessity for
prevention of infringement upon the freedoms of other persons, for avoidance of an
imminent crisis, for maintance of social order, or for advancement of public welfare.

Inaccurate or offensive statements harmful to the dignity and reputation of the
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person portrayed in news reporting are not uncommon. Libel suits are generally costly
and time-consuming though. The media industry notably has long been short of
effective self-regulation in Taiwan. The audience and advertisers also have failed to
supervise the operation of the media. More significantly, the right of reply legislation
may create opportunities for the mediaindustry to carry out reform on improving the
quality of news reporting.

German communication law provides only the right of reply to a person or body
concerned in afactual statement made in the work, while the right of correctionis
derived directly from theits Civil Code. The existing Taiwanese electronic medialaw
also grants to the interested person aright to correct inaccurate statements (“ Geng
Cheng”), aswell as aright to answer or rebut offensive opinions (“ Ta Pien”). Under
the draft amendment of Article 35 of the Satellite Broadcasting Act (hereinafter “the
draft Amendments), any person whose interests have been damaged by satellite radio
or television broadcasting may, within 20 days after broadcasting, make a request for
suspension of broadcasting, correction of inaccurate statements (“ Geng Cheng”), or

response to offensive statements (“Ta Pien”).

The prime motivation behind all the above three optionsis promotion of
accuracy in the broadcasting media. Both the right of suspension and the right to
correction, however, aim at restraint of broadcasting the original material considered
to be incorrect by the aggrieved person. The exercise of these two rights implies that
the concerned media at least must admit, or are forced to admit, a certain extent of
misconduct or mistake in handling their questioned broadcast. The right to response
or reply in turn only enables the concerned person to tell his side of story on a
particular issue, so asto avoid potential biased judgment by the audience. Its exercise
does not necessarily depend on the falsity of a statement, or on any wrongdoings of
the mediain connection with the challenged broadcast. It is worthy noting that the
right of response does not prevent the media from further broadcasting the original
material, nor from publishing a parallel statement with the response. Given the
different nature of the respective option, a doubt arises as to how the three options can

be operated in the same manner.

Provisional remedies, including a provisional injunction and an order to maintain

atemporary status quo, are incorporated into Article 35 of the draft Amendment to
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secure effective enforcement of the above threerights, in cast that the concerned
media refuse to comply with the reply or suspension request. The failure of these
provisions to distinguish the right of response from the right of correction, and from
the right of suspension, may bring about the same difficulty in practice as mentioned
above. German experience indicates that any speedy realization of request to give an
answer would fail if the proceedings were burdened with the elucidation of the
guestion of truth.

Since the exercise of both the correction right and the suspension request
requires evidence to prove some falsity of the broadcast and the least of misconduct
by the media, the provisional remedies, with amajor procedural characteristic of
promptness, are obviously not suitable for their speedy enforcement. The authors
doubt that the draft Amendment might have confused the accel erative procedures for
judging the mediarefusal to correction, reply or suspension requests, with the
provisional remedies usually designed to secure an effective enforcement of aclamin
the future. If so, the better solution isto employ the summary proceeding, as provided
in Chapter |11 of the ROC Code of Civil Procedure, to deal with the refusal to comply
with the right-of-reply request, and leave the correction or suspension request, if to be

available for the audience in the future, to recourse to the ordinary judicial process.

In sum, the authors strongly recommend the ROC legislature to adopt the
German law on the right of reply for the person affected by mediareporting. The
approach would require the legislature at the outset, to clarify the Chinese wording
ambiguity between “Geng Cheng” (correction) and “TaPien” (response or reply). If
“Geng Cheng* carries the same meaning as the English “correction,” the second step
isto provide that the content of the correction text must be prepared by the requester,
and the correction right can apply only to factual statements, so asto bein linewith
the German law. Meanwhile, the right of “TaPien” (reply) should be further defined
to apply to offensive opinionsin order to distinguish with the right of “Geng Cheng.”
Asto theright to suspend a broadcast, the authors suggest the ROC legidature to
delete the relevant provision relating to the right, in consideration of its harsh restraint
on the media's editorial autonomy. Finally, the authors recommend the introduction of
asummary proceeding, rather than the provisional remedies, into the Act for deciding
whether the media's refusal to comply with the reply request is justifiable, on
application of alegitimate claimant.



